Contract miners at the Republic Unit Mine are paid an hourly wage
plus a fee for each cubic foot of rock broken. The fees depend upon the
nature of the stopes. Smaller atopes are more difficult to mine and are
assigned a higher fee rate. Jenkins testified that despite the pay
difference, miners made more money working In larger stopes. Ron Short,
the manager of the Republic Unit Mine and responsible for setting the
Incentive rates in the stopes, testified that miners made more money in
the smaller stopes,

On December 11, 1980, Jenkins finished a mining cycle in stope 4114,
in which he had previously completed another raining cycle. On December 12,

1980, Jenkins and his partner, Don Vilardi, were assigned to work in stope
4222. Stope 4222 was a smaller stope than stope 4114 and therefore had a
higher fee rate per cubic foot of rock broken.

On December 24, 1980, a miner died in an accident at the Republic
Unit Mine. Concerned by the accident, on the following day Jenkins
prepared a four-page letter to Keith Droste, the general manager, and
W. M. Calhoun, the president of Day Mines. The letter described several
alleged safety problems at the mine, including misconduct on the part of
some miners. Jenkins did not immediately mail the letter. He later added
to the letter a postscript signed by four other miners who stated their
agreement with Jenkins. On December 29, 1980, the first working day
following the fatality, a safety meeting was called by management of the
mine. At that meeting Jenkins raised several of the same complaints
regarding safety that he had Included in his letter, Jenkins later mailed
his letter, dated December 25, 1980, to Calhoun and Droste, Pet. Exh. 1.
Droste responded to each of Jenkins' complaints in a letter that was
received by Jenkins on January 14, 1981. Res. Exh, 2.

On December 30, 1980, Jenkins put a notice on the mine bulletin
board requesting nominations for a mine safety committee. This notice
upset William Hamilton, the mine superintendent. The letter was quickly
removed from the board. On January 2, 1981, Jenkins circulated a petition
among fellow miners concerning a cut-off of power to the main hoist on
December 24, 1980, the day of the fatal accident. The power had been
turned off for three hours, creating what Jenkins considered a safety
problem* Jenkins had mentioned this problem in his December 25 letter
and at the safety meeting on December 29, 1980. Forty-four miners
signed Jenkins* petition concerning the cut-off of power. On January 7,

1981, the petition was delivered to mine superintendent Hamilton.

On January 7, 1981, Ron Short, the mine manager, spoke with Jenkins
and his partner Vilardi in the mine office. Several times Short asked
whether Jenkins and Vilardi, who had also signed Jenkins1 December 25
letter, had any objection to the posting of the letter on the mine
bulletin board. Neither Jenkins nor Vilardi objected, and Short posted
the letter. After the posting of the letter, a miner threatened Jenkins
with bodily harm. Another miner, David Hamilton, the son of the mine
superintendent, accused Jenkins, in the presence of others, of being an
agitator and troublemaker. The following day, a threat was made to
Jenkins' 7-year old son while he was at school.

1843 provides:
